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 1.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to September 10, 2020 at 9:00 a.m. 

  

 2.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to September 10, 2020 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC18-01067 
CASE NAME: TEJERO VS. NRG ENERGY SERVICES 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT 
FILED BY AARON TEJERO JR. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to August 13, 2020 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02350 
CASE NAME: SMITH VS. WHEELS FINANCIAL 
HEARING ON MOTION FOR ATTORNEY FEES, COSTS, AND INCENTIVE AWARD 
FILED BY LAJANEE SMITH 
* TENTATIVE RULING: * 
 
See line 5. 

Plaintiff seeks approval of $37,500 in attorney fees.  In support of the motion, she 

submits hourly records and summary of the two attorneys who worked on the case.  Mr. 

Friedman’s time is billed at $725 per hours, while Mr. Wheeler’s time is billed at $425 per hour.  

Mr. Wheeler worked 80% of the hours billed.  The lodestar fee developed based on this 

information is $78,370.  Thus, the requested fee is less than half of the lodestar.   
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 The fee is reasonable, if the settlement itself is approved. Accordingly, a hearing is 

required. 

  

 5.  TIME:  9:00   CASE#: MSC18-02350 
CASE NAME: SMITH VS. WHEELS FINANCIAL 
HEARING ON MOTION FOR APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY LAJANEE SMITH 
* TENTATIVE RULING: * 
 
Hearing required. 

 

Plaintiff moves for approval of a putative class action settlement. 

 

A. Background of the Case and Settlement Terms 

 

Plaintiff originally brought this case as a putative class action for violations of the 

Rosenthal Fair Debt Collection Practices Act (RFDCPA) and Unfair Competition Law (UCL), 

alleging false and deceptive practices by defendant Wheels Financial Group, d/b/a Loan Mart 

(WFG), which were designed to deceive debtors into paying more money than they actually 

owed.  On April 23, 2019, the Court partly granted and partly denied Wheels’ motion to compel 

arbitration, granting it as to individual claims, denying it as to UCL claims, and staying arbitration 

pending resolution of the UCL claim. 

 

The parties ultimately negotiated a settlement, which included changing the allegations, 

as reflected in the Second Amended Complaint, which raised only UCL claims. 

 

The settlement agreement (Friedman Dec., Ex. A) provides two forms of injunctive relief.  
First, for two years, WFG “agrees it shall not send collection letters substantially similar to 
Exhibit A to Plaintiff’s complaint regarding any unpaid debt with WFG.”  (Par. 7.)  Second, WFG 
“has also agreed to use a revised collection letter to be approved by Plaintiff and Plaintiff’s 
counsel, but WFG shall not be prohibited from revising the collection letter in furtherance of its 
business purposes, or if required by law, a court, or a regulator to revise the letter.  WFG shall 
not be required to use such revised letter collection letter approved thy Plaintiff and Plaintiff’s 
counsel for any extended period of time.”  (Id.)  Ex. B to the Friedman declaration apparently are 
the “approved” letters. 

Paragraph 6 of the agreement describes the nature of the released claims.  In Paragraph 
6.1, it is agreed that the class members “are not releasing their rights to bring actions seeking 
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monetary relief, including actual damages, statutory damages, and punitive damages, under 
state or statutory law claims against WFG.”  In Paragraph 6.2, it is agreed that the “injunction 
entered pursuant to this Agreement shall extinguish any [and] all injunctive and equitable claims 
that Settlement Class Members have under the UCL or any other equitable basis, including but 
not limited to restitution, disgorgement, and any other injunctive relief, and extinguishing 
standing of any Settlement Class members to bring such claims.” 

The plaintiff, Ms. Smith, agrees to a somewhat broader release in exchange for an 
award of $1,500. 

Although this would be certified as a class action for settlement purposes, no notice to 
the class would be given, because the settlement provides prospective injunctive relief only, and 
there is no opportunity to opt out. 

B. Settlement Review Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Analysis 

The Court understands the difficulties plaintiffs face in this matter, as set forth in the 

moving papers.  Nonetheless the Court has some concern as to whether there is really any 

substantive relief at all here, for the following reasons.  First, plaintiff has never articulated what 

was misleading or incorrect in the letter attached to the Second Amended Complaint.  Thus, the 

Court cannot determine the benefit or effect of WFG’s agreement not to send another letter that 

is “substantially similar” to the original letter.  Second, plaintiff has submitted a redline/strikeout 

version of the approved new letter, but on the face of it, the Court cannot determine how it 

materially improves the information provided to the recipient.  Third, the agreement specifies 

that WFG may revised the letter “in furtherance of its business purposes” and that it is not 
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required to use the letter approved by plaintiff’s counsel “for any extended period of time.”  As a 

result, on this record, the injunctive relief appears to be entirely illusory. 

The Court also requires clarification about the scope of the release.  “Damage” claims 

are not released, but injunctive claims, specifically including “restitution” are released.  

Accordingly, the issue arises as to a potential plaintiff who establishes that she paid an amount 

of money exceeding what she actually owed.  If she seeks return of the overpayment, would that 

be considered an unreleased damage claim, or a released “restitution” claim?  

Until the Court receives clarification of these issues, it cannot approve the settlement (or 

the corresponding fee request).  

 

 

6.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIALLY SET HEARING ON COURT TRIAL 
SET BY DEPT. 39 AT 12/9/19 CMC 
* TENTATIVE RULING: * 
 
Continued by the Court at the July 21, 2020 ex parte hearing to July 30, 2020 at 10:00 a.m. 

  

7.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
HEARING ON MOTION FOR SANCTIONS 
FILED BY DALE HARMS 
* TENTATIVE RULING: * 
 
Continued by the Court at the July 21, 2020 ex parte hearing to July 30, 2020 at 10:00 a.m. 

 

8.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIALLY SET HEARING – PRE-TRIAL CONFERENCE 
SET BY DEPT. 39 AT 12/9/19 CMC 
* TENTATIVE RULING: * 
 
Parties to appear by Courtcall. 

 


